_A 4
September 22, 2003

Via Electronic Mail Delivery

John Rogovin, General Counsel
Office of General Counsel

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re:  Written Ex Parte Communication
Wireless Local Number Portability Implementation
CC Docket No. 95-116

Dear Mr. Rogovin:

Certain incumbent local exchange carriers (“ILECs”) have been making the following le-
gal arguments in an effort to delay the date that their customers can port their numbers to wire-
less services:

e Some ILECs maintain that an ILEC’s statutory obligation to provide local number
portability (“LNP”) is not triggered until the wireless carrier negotiates or arbitrates
an LNP contract that a state commission approves pursuant to the procedures set forth
in Section 252 of the Communications Act; and

e Some ILECs further argue that the FCC cannot require LECs to provide LNP to wire-
less carriers until it conducts a new rulemaking under the Administrative Procedure
Act because, these ILECs say, they would incur additional transport costs under a
LNP regime.

Sprint Corporation demonstrates below that these ILEC arguments are incorrect as a matter of
law. The Commission should reject these arguments and take action to ensure LEC-CMRS port-
ing occurs, as required.

L A LEC’Ss LNP OBLIGATION Is NOT CONTINGENT UPON PUC APPROVAL OF
A SECTION 252 CONTRACT

Certain (again not all) ILECs assert they are not required to comply with the obligations
imposed by Section 251(b) of the Act, including the LNP obligation contained in Section
251(b)(2), until they have received a request for interconnection under Section 251(c)(1), the ne-
gotiation/arbitration time period has passed, and a conforming agreement has been filed with and
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approved by a state commission. In support, these LECs cite the Commission’s decision last fall
in the Qwest Negotiated Contract Declaratory Ruling Order.!

As Sprint demonstrates below, this argument is inconsistent with both the plain language
of the Act and the FCC’s implementing rules. In fact, the Commission has already rejected this
very ILEC argument.

A. The Obligations Contained in Section 251(b) Are Mandatory and Not
Contingent

Section 251(b) provides that “[e]ach local exchange carrier has [five] duties,” one of
which is the obligation to provide local number portability:

The duty to provide, to the extent technically feasible, number portability in ac-
cordance with the requirements imposed by the Commission.>

The language of Section 251(b) and the use of the present tense make apparent that the specified
obligations imposed on all LECs (whether competitive or incumbent) are mandatory and not
contingent.

Some ILECs have nonetheless argued that the five duties contained in Section 251(b),
such as the obligation to provide dialing parity and LNP, are not triggered until the requesting
carrier negotiates an interconnection agreement that complies with the provisions set forth in
Section 252 of the Act. In support, these ILECs rely on Section 251(c)(1), which provides in
relevant part that an incumbent LEC has certain “additional obligations,” including the follow-
ing:

The duty to negotiate in good faith in accordance with section 252 of this title the
particular terms and conditions of agreements to fulfill the duties described in
paragraphs (1) through (5) of subsection (b) of this section and this subsection.*

This Section 251(c)(1) provision does not condition the obligations imposed by Section
251(b). The Section 251(b) duties apply to all LECs. In contrast, the Section 251(c)(1) duty to
negotiate applies to ILECs only — actually, a subset of ILECs.” Indeed, under the ILEC argu-
ment, incumbent LECs would be entitled to more favorable treatment than competitive LECs.
Specifically, under their position, competitive LECs are required to provide LNP uncondition-

! See Qwest Petition for Declaratory Ruling on the Scope of the Duty to File and Obtain Prior Approval
of Negotiated Contractual Arrangements under Section 252(a)(1), WC Docket No. 02-89, Memorandum
Opinion and Order, FCC 02-276, 17 FCC Rcd 19337 (Oct. 4, 2002)(“QOwest Order™).

2 47U.S.C. § 251(b).

* Id. at § 251(b)(2). ILECs are no longer suggesting that providing LNP to wireless carriers is technically
infeasible, and Sprint can confirm that there is no technical impediment to LEC-wireless porting.

* 47U.8.C. § 251(c)(1).

> Under Section 251(f)(1), rural telephone companies are automatically excluded from the duties imposed
by Section 251(c) until certain conditions are met. See 47 U.S.C. § 251(H)(1)(A).
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ally, while incumbent LECs would be excused from providing the same capability until the ILEC
agrees in negotiation (or the PUC orders in arbitration) to provide LNP. This is an untenable re-
sult given the objectives Congress sought to achieve with Sections 251(a), (b) and (c) of the 1996
Act.” And remarkable, based on fact that LNP obligation is statutorily based in the first instance,
Congress adopted Section 251(c) to impose additional obligations on incumbent LECs, not
fewer obligations than imposed on competitive LECs in Section 251(b).

B. The FCC’s LNP Rule Is Not Conditioned on the Availability of a Section 252
Contract

Section 251(b)(2) requires LECs to provide LNP “in accordance with the requirements
imposed by the Commission.”” The FCC has adopted LNP rules pursuant to this provision, in-
cluding Rule 52.23(c), which provides:

Beginning January 1, 1999, all LECs must make a long-term database method for
number portability available within six months after a specific request by another
telecommunications carrier in areas in which that telecommunications carrier is
operating or plans to operate.8

The Commission confirmed only three months ago that under this rule, carriers are “re-
quired to make number portability available within specified time-frames after a specific request
by another telecommunications carrier in the areas in which the requesting carrier is operating or
plans to operate.” The FCC also described the requirements for a valid bona fide LNP request:

Requesting telecommunications carriers must specifically request portability,
identify the discrete geographic area covered by the request, and provide a tenta-
tive date by which the carrier expects to utilize number portability to port pro-
spective customers."”

There is nothing in Rule 52.23 or in the Commission’s interpretation of this Rule which suggests
that LECs may further condition their obligation to provide LNP based on the execution of an
interconnection contract pursuant to the procedures set forth in Section 252 of the Act — that is,

S Congress rather included in Section 251(c)(1) the reference to thie Section 251(b) duties because it rec-
ognized that certain competitive carriers may waive their rights to Section 251(b) ILEC duties in ex-
change for more favorable terms in other areas. See 47 U.S.C. § 252(a)(1). However, an ILEC cannot
reasonably contend that it can be excused from complying with its Section 251(b) duties while it attempts
to convince a competitive carrier that it should agree to forgo rights contained in Section 251(b).

7 47U.S.C. § 252(b)(2).
8 47 CF.R. § 52.23(c). See also 47 C.F.R. § 52.23(b)(1).

® Fourth Report and Order, CC Docket No. 95-116, FCC 03-126, at § 10 (June 18, 2003)(“Fourth LNP
Order”). See also id. at Y 8 (“[A]ll local exchange carriers and covered CMRS carriers in the 100 largest
MSAs are required to provide LNP upon receipt of a specific request for the provision of LNP by another
carrier.”).

1 1d at §10.
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refuse to provide LNP within six months even though the Section 252 process may not have been
invoked or completed.

Rule 52.23 also disposes of other additional eligibility criteria that certain ILECs have
announced they intend to impose on their provision of LNP. For example, some ILECs have de-
clared they will not permit their customers to port out unless the new carrier has its own set of
telephone numbers in the rate center. Some ILECs have also stated they will preclude their cus-
tomers from porting unless the new carrier interconnects directly with the ILEC in the rate cen-
ter. And certain ILECs have further stated they will not permit their customers to port unless the
new carrier agrees to indemnify the old carrier for any unpaid account balance or termination fee
owed by the porting customer.

The simple response is that Rule 52.23 sets forth the conditions under which a LEC must
provide LNP, and a LEC’s duties under this rule — and by statute — do not depend on such factors
as telephone number assignments, use of direct rather than indirect interconnection, or execution
of an indemnification agreement.

C. The FCC Has Already Rejected the Argument That ILEC Section 251(b) Duties
Are Contingent Upon an Interconnection Contract

The Commission has already rejected the very legal argument that certain ILECs are ad-
vancing in the LNP proceeding — namely, that their obligations under Section 251(b) and imple-
menting rules are contingent upon the execution of a contract pursuant to the procedures set forth
in Section 252 of the Act.

The FCC, in implementing the reciprocal compensation statute, Section 251(b)(5),
adopted Rule 51.703(b), which provides: “A LEC may not assess charges on any other telecom-
munications carrier for telecommunications traffic that originates on the LEC's network.”"! In
TSR Wireless v. U S WEST, a wireless carrier filed a complaint alleging that an ILEC’s facilities
charges contravened Rule 51.703(b)."? In defense, the ILEC argued that “even if section
51.703(b) requires LECs to deliver LEC-originated traffic to complainants without charge,
CMRS providers may only obtain that benefit by engaging in the section 252 agreement proc-

”,

[N

Defendants assert that, because Complainants did not make a formal request for
interconnection negotiations under section 252, they are not entitled to the bene-
fits available under section 251(b)(5) of the Act and section 51.703(b) of the
Commission's rules. The Defendants argue that the Act does not authorize the
Commission to impose the reciprocal compensation duties of section 251(b)(5) -
one of the statutory bases for section 51.703(b) - outside the context of negotia-

'1'47 C.F.R. § 51.703(b). See also Local Competition Order, 11 FCC Rcd 15499, 16028 9 1062 (1996),
aff'd in relevant part, Iowa Utilities Board v. FCC, 120 F.3d 753 (8" Cir. 1997), vacated in part on other
grounds, AT&T v. lowa Utilities Board, 525 U.S. 366 (1999).

12 TSR Wireless v. US WEST, 15 FCC Red 11166 (2000), aff'd Owest v. FCC, 252 F.3d 462 (D.C. Cir.
2001).
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tionsBundertaken pursuant to the procedures established in section 252 of the
Act.

The Commission rejected this ILEC argument and entered judgment for the wireless carrier:

Defendants’ argument that the benefits of section 51.703(b) of the Commission’s
rules are available only through a section 252 interconnection process is incorrect.
... The Commission’s Local Competition Order clearly calls for LECs immedi-
ately to cease charging CMRS providers for terminating LEC-originated traffic;
the order does not require a section 252 agreement before imposing such an obli-
gation on the LEC."

This same analysis applies with the LNP rule. Rule 52.23 requires all LECs to provide
LNP within six months of a request by a carrier that operates in the area. The rule does not re-
quire a Section 252 agreement before a LEC’s LNP obligation is triggered, and the absence of an
agreement does not authorize a LEC to avoid the rule requirement that a LEC provide LNP
within six months of a bona fide request.

D. The FCC’s Qwest Declaratory Ruling Order Did Not Upset This Precedent

Some ILECs have cited the Qwest Negotiated Contract Declaratory Ruling Order for the
proposition Section 252 contracts are required before an ILEC need provide LNP to CMRS car-
riers.”> These ILECs point to a sentence in paragraph 8 of that Order, where the FCC stated:

Based on these statutory provisions, we find that an agreement that creates an on-
going obligation pertaining to resale, number portability, dialing parity, access to
rights-of-way, reciprocal compensation, interconnection, unbundled network ele-

ments, or collocation is an interconnection agreement that must be filed pursuant
to Section 252(a)(1).'®

These ILECs assert that under this sentence, their Section 252(b) obligations, including the LNP
obligation, are not triggered until a Section 252 contract is negotiated or arbitrated and approved
by a state regulator.

Sprint submits that this ILEC argument misstates the holding of the OQwest Order. The
QOwest Order held that ILECs cannot avoid their 252(i) obligations by failing to publicly file con-
tracts setting forth terms and conditions implementing their 251(b) obligations. The Commission
did not hold that a written agreement is necessary for a carrier to avail itself of the rights enu-
merated in 251(b), only that agreements outlining such terms and conditions must be filed and
made available to all other carriers. There is nothing in the Qwest Order that even intimates that

B 1d at 11182 927.
" Id at 11183 9928-29.

13 See Qwest Petition for Declaratory Ruling on the Scope of the Duty to File and Obtain Prior Approval
of Negotiated Contractual Arrangements under Section 252(a)(1), WC Docket No. 02-89, Memorandum
Opinion and Order, FCC 02-276, 17 FCC Red 19337 (Oct. 4, 2002)(“Qwest Order”).

1 Jd. at 19341 8 (emphasis omitted).
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the FCC intended to overturn its prior precedent squarely rejecting the ILEC position that LEC
obligations set forth in Section 251(b) are “available only through the section 252 interconnec-
tion process.”"’

Adoption of the ILEC’s reading of the Qwest Order would lead to the illogical result dis-
cussed above: ILECs would be entitled to more favorable treatment under the Act because their
Section 251(b) duties would not be triggered until the Section 252 process is completed, while
competitive LECs are automatically required to provide LNP with or without any negotiations.
The ILEC argument would also mean that Rule 52.23 does not mean what it says, because in ad-
dition to making a bona fide request, the requesting carrier would also be required to engage in
and complete the Section 252 process — at least with incumbent LECs. In Qwest, it should also
be noted that the FCC also recognized that day-to-day operational agreements designed to im-
plement statutory or rule obligations need not be filed with a PUC. The information carriers
need to exchange in order to effectuate a port (e.g., carrier contact information) falls within this
day-to-day operational agreement exception.

The holding in the Qwest Order was limited to the issue of whether interconnection con-
tracts, once negotiated, must be filed with a state commission and made available to others under
section 252(i). More specifically, the Commission was concerned that ILECs and certain CLECs
had executed special deal contracts which they did not make publicly available, thereby thwart-
ing other carriers from exercising their Section 252(i) right to opt-into the same contract. Opt-in
rightsllglave nothing to do with ILEC obligations specified in the Act and implementing FCC
rules.

E. Interconnection Contracts for LNP Make No Sense

Interconnection contracts are not required to implement LNP. Whether or not a customer
ports a number from one carrier to another has nothing to do with the interconnection arrange-
ments two carriers utilize for the exchange of traffic. Existing interconnection arrangements do
not change in any way once LNP becomes available; calls to ported numbers are routed in the
same manner as calls to non-ported numbers are routed today.

You should be aware that most wireless carriers interconnect with most other carriers
without any interconnection contract. Such contracts are most commonly executed when two
carriers interconnect directly with each other. With Type 2 interconnection, wireless carriers
have interconnection contracts with the owners of the LATA tandem switches (generally, the
RBOCs), the place where they interconnect with the rest of the public switched telephone net-
work. 2’ Wireless carriers often do not have contracts with other carriers that subtend the tandem

17" See TSR Wireless, supra, 15 FCC Red at 11183 §28.
18 See Qwest Order at ] 13 and n.33.

' Even for carriers that interconnect directly and have a Section 252 contract, such details ordinarily are
not included in the Section 252 contract; they are rather handled separately, by an operational contract.

% These RBOC-wireless carrier Section 252 contracts, first negotiated five and six years ago, generally
do not address LNP because the subject was not relevant at the time.
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switches (CLECs, other ILECs, other wireless carriers) because the traffic volumes exchanged
often are not large enough to justify the cost of negotiating, securing approval and implement-
ing/maintaining contracts. It would make no sense for the Commission to announce now that
interconnection contracts are required as a condition for ILECs to comply with their Section
251(b) duties, such as dialing parity and number portability, when most carriers have not exe-
cuted interconnection contracts for interconnection and the exchange of traffic.

F. The Commission Should Recognize the Section 332(c) Alternative

Sprint does not believe that the Qwest Order discussed above overruled the holding in
TSR Wireless. If, however, you disagree with this assessment, then Sprint asks that you advise
the Commission that it possesses authority under Section 332(c) of the Act to regulate the inter-
connection of LECs and wireless carriers and that exercise of this authority would be appropriate
in the circumstances presented.

As you are aware, the Commission has a special obligation to develop uniform national
rules for LEC-CMRS interconnection. Congress expanded FCC authority over wireless carriers
in the Omnibus Budget Reconciliation Act of 1993 so that it could “establish a Federal regula-
tory framework to govern the offering of all commercial mobile services.”®! Congress noted that
mobile services “by their nature, operate without regard to state lines as an integral part of the
national telecommunications infrastructure” and that “the right to interconnect [is] an important
one which the Commission shall seek to promote, since interconnection serves to enhance com-
petition and advance a seamless national network.””? Among other things, Congress amended
Sections 2(b) and 332(c) by giving the Commission the authority to establish the terms of LEC-
wireless interconnection for all traffic, including intrastate traffic.”> Federal courts have affirmed
the FCC’s special authority over LEC-CMRS interconnection,”* and the Commission has stated
it will invoke its independent Section 332(c) authority if “the regulatory scheme established by
sections 251 and 252 does not sufficiently address the problems encountered by CMRS providers
in obt%ining interconnection on terms and conditions that are just, reasonable and nondiscrimina-
tory.”

Section 332(c) provides the Commission authority to adopt national rules for ports be-
tween LECs and wireless carriers. Wireless LNP is being implemented pursuant to FCC rule,

2l H.R. CONF. REP. NO. 103-213, 193d Cong., 1% Sess., at 490 (1993).
22 H.R.REP.NoO. 103-111, 193d Cong., 1 Sess., at 260-61 (1993).
3 See, e.g., Unified Intercarrier Compensation Regime, 16 FCC Rcd 9610, 9640 84 (2001).

# See, e.g., Qwest v. FCC, 252 F.3d 462, 465-66 (D.C. Cir. 2001); Jowa Utilities Board v. FCC, 120
F.3d 753, 800 n.21 (8" Cir. 1997). No one, including no ILEC, challenged this ruling before the Supreme
Court. See AT&T v. Iowa Utilities Board, 525 U.S. 366 (1999).

¥ Local Competition Order, 11 FCC Red 15499, 16006 9 1025 (1996). See also Unified Intercarrier
Compensation Regime, 16 FCC Rcd at 9638-39 9 81.
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not the Communications Act.?® It therefore is appropriate that the Commission interpret, apply
and enforce its own rule, rather than delegating this function to each of the 50 state commissions.

The Commission has ruled that its resolution of intercarrier disputes is appropriate even
where the parties have an interconnection contract and could utilize the state dispute resolution
process set forth in Section 252 or in the contract.”” Given the Congressional command for the
Commission to establish a “Federal regulatory framework” to govern the wireless industry and
given that wireless LNP is being implemented pursuant to FCC rule rather than by statute, there
is an even more compelling reason for the FCC to develop a national approach for the porting of
numbers between wireless carriers and LECs.

II. THE FCC NEED NOT CONDUCT A NEW APA RULEMAKING BEFORE IMPLEMENTING
WIRELESS PORTABILITY

The Commission ruled seven years ago that “Section 251(b) requires local exchange car-
riers to provide number portability to all telecommunications carriers, and thus to CMRS provid-
ers as well as wireline service providers.”® Now that the wireless LNP deadline is only two
months away, certain ILECs contend that LNP will cause them to incur increased transport costs
and that the FCC cannot commence intermodal porting without commencing and completing a
new rulemaking to address these increased costs.

This ILEC argument is baseless. While all carriers incur costs in becoming LNP capable
and in operating in an LNP environment, those costs do not involve new or additional transport
29 o s .
costs.” Consequently, ILECs cannot possibly incur increased transport costs as a result of LNP.

The LNP requirement compelled industry to change the way in which it identifies the car-
rier serving the party being called. Historically, originating carriers identified the destination, or
terminating, carrier based on the first six digits of the dialed number (the NPA-NXX). Because a

% See First LNP Order, 11 FCC Red 8352, 8431 Y 152-53 (1996)(“The [LNP] statute . . . explicitly ex-
cludes commercial mobile service providers from the definition of local exchange carrier, and therefore
from the section 251(b) obligation to provide number portability. . . . We possess independent authority
under sections 1, 2, 4(i), and 332 of the Communications Act of 1934, as amended, to require CMRS pro-
viders to provide number portability as we deem appropriate.”).

27 See Core Communications v. SBC, 18 FCC Red 7568 9 18 (April 17, 2003)(““Complainants allege vio-
lations throughout SBC’s 13-state region. If the statute were read to exclude complaint authority in this
case, the parties would have to litigate the same issue in multiple states. Allowing for the filing of a sin-
gle complaint under section 208 enhances enforcement and competition, by resolving the issues economi-
cally, helping to achieve uniform results, and relieving the parties of the burdens of multistate litiga-
tion.”).

2% First LNP Order, 11 FCC Red at 8431 9 152. See also id. at 8352, 8357 9 8 (“LECs are obligated un-
der the statute to provide number portability to customers seeking to switch to CMRS carriers.”).

% In contrast to the current data base method of LNP, the interim portability method that LECs once used
for LNP, Remote Call Forwarding (“RCF”), did involve transport costs. This is because under the RCF
method, calls to ported numbers were first routed to the old service provider which then had to forward,
or transport, the call attempt to the new service provider’s network for completion.
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unique NPA-NXX combination was assigned to each switch, the dialed digits enabled the origi-
nating carrier to identify not only the carrier serving the person being called but also the specific
switch serving the called party.

This rigid method of identifying the destination carrier does not work with LNP, because
the customer may decide to transfer his number from one carrier to another (with the result that
the NPA-NXX no longer identifies the carrier or the switch serving the customer). LNP there-
fore required industry to develop a new addressing scheme, known as the Location Routing
Number (“LRN”) method. With LRN, a unique 10-digit number, or location routing number, is
assigned to each switch. Calls to NXX codes that have been opened to porting require a database
query to determine whether a specific number has been ported and if so, to obtain the LRN asso-
ciated with the number.*

Importantly, LNP database queries are generated for “all calls to switches from which at
least one number has been ported,” whether a specific number has been ported or not.>! Thus, an
originating carrier incurs the same database query costs whether a call is destined to a ported
number or a non-ported number.

FCC rules define ‘“transport’ as “the transmission and any necessary tandem switching of
telecommunications traffic subject to section 251(b)(5) of the Act from the interconnection point
between the two carriers to the terminating carrier's end office switch that directly serves the
called party, or equivalent facility provided by a carrier other than an incumbent LEC.”* Asis
apparent, the transport of calls from one network to another has nothing to do with LNP, which
instead involves the ability of customers to “retain, at the same location, existing telecommunica-
tions numbers . . . when switching from one telecommunications carrier to another.”*>

Some ILECs have argued that they will incur added transport costs if their customers port
their number to a competitive carrier. Of course, they will incur added transport costs in this
situation. But these transport costs are not caused by LNP; they are rather caused by competition
and the reciprocal compensation statute, which requires the originating carrier to pay for its own
costs of delivering its customers calls to the destination switch, and thereafter to compensate the
destination carrier for its additional costs of call termination.>* The transport costs an ILEC in-
curs with a ported number are no different than the transport costs the ILEC incurs to a number
that is not ported. Indeed, the transport costs an ILEC incurs in connection with delivering a call
to a former customer with a ported number is identical to the transport costs it incurs in deliver-

0 See, e.g., First LNP Reconsideration Order, 12 FCC Red 7236, 7239 (1997).

' Id. at 7239-40 9 6. Indeed, the FCC specifically rejected an ILEC proposal whereby LNP queries
would have been made only a calls to ported numbers, but not on calls to non-ported numbers. See id. at
7242-66 7 11-47.

2 47 CFR.§51.701(c).
¥ 47U.8.C. § 153(30).

#* See 47 U.S.C. § 252(b)(5). See also 47 U.S.C. § 252(d); 47 C.F.R. §§ 51.701 to 51.717; Cost-Based
Terminating Compensation for CMRS Providers, CC Docket Nos. 95-185 and 96-98, Order, FCC 03-215
(Sept. 3, 2003).
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ing a call to the same former customer if the customer instead decides to use a non-ported num-
ber with his new service provider. Thus, transport has nothing to do with LNP, and the ILEC
argument that they will incur additional transport costs as a result of LNP lacks merit.

Moreover, the Commission cannot lawfully grant the relief these ILECs seek — namely,
defer the commencement of intermodal porting. An ILEC’s duty to provide LNP is imposed by
statute and this statutory duty extends to all telecommunications carriers (including wireless car-
riers) that provide their services “at the same location” as ILEC customer wanting to port.35 The
Commission does not possess the authority to waive or suspend mandatory duties set forth in
statutes.*® In other words, if a wireless carrier is LNP-capable and if that carrier provides its ser-
vices where an ILEC customer is located, that ILEC customer has a statutory right to port his
number to the wireless carrier.

It is also important to emphasize that a LEC’s statutory LNP duty is not contingent upon
the wireless LNP rule. Under the LNP statute, LECs are required to permit their customers to
port their number to any telecommunications carrier that is LNP capable. Thus, an ILEC would
be required to permit its customers to port to LNP-capable wireless carriers even if the Commis-
sion had never adopted its wireless LNP rule. Even if the Commission was to delay the effective
date of the wireless rule, LECs would still be required under Section 251(b)(2) to permit their
customers to port their numbers to those wireless carriers that are LNP capable.

In the end, the concerns some ILECs raise with transport costs are directed not at LNP
but at the reciprocal compensation statute and the FCC’s implementing interconnection rules —
rules that have been affirmed on appeal.®” A new rulemaking would be required before the
Commission can change these interconnection rules.’® But there is no basis in law or policy to
defer intermodal porting. An FCC order restricting the porting alternatives available to consum-
ers would not promote the interests of consumers, or intermodal competition.

3 See 47 U.S.C. §§ 153(30), 252(b)(2). See First LNP Order, 11 FCC Rcd 8352, 8357 4 8 (1996)(“LECs
are obligated under the statute to provide number portability to customers seeking to switch to CMRS
carriers.”). As noted above, the LNP statute provides only one exception to this duty — technical infeasi-
bility — which does not apply here.

3 See, e.g, MCIv. AT&T, 512 U.S. 218 (1994). The FCC could exercise its Section 10 forbearance
powers to relieve LECs of their statutory duty to provide LNP to wireless carriers — although no LEC has
filed a forbearance petition. But given that such action would /imit the competitive choices available to
LEC customers, it is unlikely the FCC could find the presence of the statutory forbearance criteria.

37 See Iowa Utilities Board v. FCC, 120 F.3d 753, 800 n.21 (D.C. Cir. 1997), vacated in part on other
grounds, AT&T v. Iowa Utilities Board, 525 U.S. 366 (1999). See also Qwest v. FCC, 252 F.3d 462
(D.C. Cir. 2001).

3% Under current interconnection rules, it is the wireless carrier and not the ILEC, which chooses the type
of interconnection to utilize. See 47 C.F.R. 20.11(a). See also Bowles v. United Telephone, 12 FCC Rcd
9840 (1997).
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II1.

CC:

CONCLUSION

For the foregoing reasons, Sprint requests the Commission to confirm that incumbent
LECs may not condition their statutory duty to provide number portability based on the execu-
tion of a Section 252 contract — or on other factors not set forth in the FCC’s LNP rules. The
Commission should further reject the ILEC argument that they may defer the date they permit
their customers to port to wireless carriers, and reaffirm that ILECs are obligated to permit LEC-
to wireless porting within six months of a bona fide request from a wireless carrier.

Pursuant to Section 1.1206(b) of the Commission’s rules, a copy of this letter is being
electronically filed with the Secretary’s office for filing in CC Docket No. 95-116.
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